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Bef ore Qui nn, Hohein and Bucher, Adm nistrative Trademark
Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

Li nden QGaks Corporation has filed an application to
regi ster the mark Pl CCADI LLY for “snack foods, nanely
potato chips” in International Cass 29.1

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the
ground that applicant’s mark, when used in connection wth

its goods, so resenbles the mark PI CCADI LLI ES which is
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regi stered for “cookies” in International Cass 30,2 as to
be likely to cause confusion, to cause m stake or to
decei ve.

Applicant has appeal ed. Briefs have been filed, but
applicant did not request an oral hearing.

We affirmthe refusal to register

Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence which are rel evant
to the factors bearing on the issue of whether there is a

I'i kel'i hood of confusion. 1Inre E. 1. du Pont de Nenours &

Co., 476 F.2d 1357, 177 USPQ 563, 568 (CCPA 1973).

However, as indicated in Federated Foods, Inc. v. Fort

Howar d Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA

1976), in any |ikelihood of confusion analysis, two key
considerations are the rel atedness of the goods and the
simlarity of the marks.:?

Turning first to consideration of the respective
goods, applicant argues that the Trademark Exam ni ng

Attorney “has not provided sufficient evidence to support

1 Application Serial No. 76/270,832 was filed on June 13,
2001 and alleges a date of first use anywhere and first use in
conmmer ce of June 1971

2 Reg. No. 1,946,063, issued on January 2, 1996, Section 8
affidavit accepted and Section 15 affidavit acknow edged.
8 The court, in particular, pointed out that: “The

fundanental inquiry mandated by 82(d) goes to the cunul ative
effect of differences in the essential characteristics of the
goods and differences in the marks.”
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his argunent that Applicant’s and Registrant’s goods are
closely related.” (Applicant’s reply brief, p. 1). The
Trademar k Exam ning Attorney, on the other hand, points to
ten third-party registrations that have been nade of record
where the sane mark is registered for both cookies and
potato chips, as well as to screen prints of pages from
Charles Chips’ Internet website having listings of a
sel ection of cookies along with its potato chips. Inits
reply brief, applicant points out that while Charles Chips’
sells potato chips under its house nmark (“Charles”), the
cooki es are sold under other marks (e.g., “Byers’,”
“Fourré,” et al.).

It is sufficient for nmaking a determ nation as to
I'i keli hood of confusion that the goods are related in sone
manner and/or that the circunstances surrounding their
mar keting are such that they would be likely to be
encountered by the sane persons under situations that would
gi ve rise, because of the marks enpl oyed in connection
therewith, to the m staken belief that they originate from
or are in sonme way associated with the sanme entity or

provider. See Mnsanto Co. v. Enviro-Chem Corp., 199 USPQ

590, 595-96 (TTAB 1978) and In re International Tel ephone &

Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978). In this

context, we note that the third-party registrations
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provided for this record include nationally-known snack
food producers |like Pepsi Co/Frito-Lay and Tonmi s Foods.
Furthernore, a webpage from Sun Meadow shows a variety of
bag neals touted for “In Flight Meals,” “Field Exercise,”
“Troop Movenent,” “After Hour Meals, or “Disaster Relief.”
In addition to two sandw ches in each neal, nost neals

i ncl ude a snack-si zed bag of potato chi ps and a snack-si zed
bag of cookies.*

Accordi ngly, based on the evidence of record pointing
to the comrercial realities in the snack food industry, we
concl ude that the Trademark Exam ning Attorney has
established that applicant’s potato chips are so closely
related to registrant’s cookies, that, if marketed under
the sane or simlar marks, confusion as to the origin or
affiliation thereof would be likely to occur.?

Turning, therefore, to consideration of the respective
mar ks, applicant notes that these marks are not identical.
W concur with the Trademark Exam ning Attorney, however,
that confusion is |ikely from contenporaneous use of the

respective marks in connection with the goods at issue.

4 http://ww. sunnmeadow. net/mlitary rb. htni

> As to two related du Pont factors, we are al so convi nced
fromthis record that cookies and potato chips nove in the sane
channel s of trade to the sane class of ordinary purchasers.
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The word “piccadilly” (or “piccadillies”) appears to
be arbitrary as applied to these goods. The difference
bet ween the singular and plural forns of the word, if noted
by prospective customers, will certainly not |ong be
remenbered. Although an earlier-assigned Trademark
Exam ning Attorney had cited registrations of PICCAD LLY
regi stered for pickle and sauerkraut and Pl CCADELI
regi stered for biscuits, these third-party registrations do
not |lead us to the conclusion that PICCADI LLIES is weak or
“diluted” as applied to food itens, as argued by applicant.S®
Hence, we find that when considered in their
entireties, applicant’s PI CCADI LLY mark and registrant’s
PI CCADI LLI ES mark are substantially the sane in sound,
appearance and connotation. Accordingly, based on the
nearly identical overall comrercial inpression shared by
t hese two marks, we conclude that purchasers and potenti al
custonmers, who are famliar or acquainted with registrant’s

PI CCADI LLI ES mark for its cookies would be likely to

bel i eve, upon encountering applicant’s quite simlar

6 Moreover, as to applicant’s argunment that the earlier

coexi stence on the federal trademark register of its now
cancel l ed registration with the cited registration indicates that
the owner of the cited registrati on woul d have no probl em shoul d
the instant application mature into a registration, we sinply
note that applicant has not submtted herein a consent agreenent
fromregistrant. Cf. In re Four Seasons Hotels Ltd., 987 F.2d
1565, 26 USPQ@d 1071 (Fed. CGr. 1993).
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PI CCADI LLY mark for its potato chips, that such closely
rel ated goods emanate from or are sponsored by or

associated with, the sanme source.

Deci sion: The refusal under Section 2(d) of the

Trademark Act is hereby affirned.



